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Industrial law is dynamic as new patterns of employment
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Preface
Retrenchment of workers on grounds of redundancy is a difficult area
of labour law as it raises concerns about economic efficiency, industrial
autonomy and social justice. It involves employees who have done no
wrong, who in most cases are to be regarded as competent and loyal
workers. However, if the employer carries on business in times of difficulty,
keeps all his workers and incurs losses in the process, it may lead to
his insolvency, bankruptcy or winding up. In such a situation, both the
employer and the worker would be at a risk of losing their livelihood.
Therefore, the other option is to sacrifice some workers, thereby saving the
viability of the business and the employment of the remaining workers. The
law therefore, cannot give an answer that can satisfy both the employer
and the worker, for in such circumstances either party will have to face
the bitter reality.
Be that as it may, an employer's unilateral declaration of redundancy
must be justified on the basis of genuine commercial reasons and the
decision to retrench workers must be done in good faith and carried
out with fairness. The employer must consider various options to avert
or minimise a reduction of workforce, such as a freeze on new hiring,
reduction of working hours and overtime, elimination of temporary labour,
transfer of workers, and consider providing alternative employment in
the organisation including possible re-deployment, among others. The
other options that can be considered by the employer include offering
a voluntary separation scheme or retrenchment benefits to the affected
workers, with the possibility of their future re-employment. The guidelines
in the Code of Conduct for Industrial Harmony should be adhered to as
they are consonant with the current ethos of corporate social responsibility
whereby companies show compassion, concern and care towards their
employees. Where the alleged dismissal without just cause or excuse is
referred to the Industrial Court pursuant to s20(3) of the Industrial Relations
Act 1967, the court is empowered, and indeed duty-bound, to investigate
the facts and circumstances of a particular case to determine whether the
employer's exercise of power was in fact bona fide. Generally, the court will
not intervene with a management decision to retrench workers unless it
is shown that the decision was capricious or without reason, or was mala
fide, or was actuated by victimisation or unfair labour practice.
This book discusses, inter alia, the terminology commonly used, such
as "redundancy", "retrenchment", "lay-off" and "termination"; factors
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contributing to the creation of redundancies which eventually lead to
retrenchment of workers; retrenchment procedures in the Code of Conduct
for Industrial Harmony, such as early warning of impending retrenchment,
exploring alternative employment within the organisation, and the "last
in first out" (UFO) principle; employer's prerogative to outsource its non-
core business activity or business process; principles regulating voluntary
separation schemes or mutual separation schemes; employer's obligation
to pay retrenchment benefits and its taxability; and Pembangunan Sumber
Manusia Berhad's training and development programmes. The other
highlights of this book are a discussion of retrenchment from the Islamic
perspective, the setting up of a retrenchment fund and a suggested
mechanism for its effective implementation in Malaysia. This book also
examines the principles and guidelines which a prudent employer must
adhere to in order to ensure that a termination on grounds of redundancy is
bona fide and in accordance with the established principles and procedures
of industrial jurisprudence.
We would like to take the opportunity to extend our heartiest appreciation
and thanks to Puan Susila Sithamparam, President of the Industrial Court
of Malaysia, for her kindness and willingness to spend her invaluable time
in preparing the Foreword to this book. Our gratitude further extends to
the publisher, Sweet & Maxwell Asia, and in particular, Kevin Ooi, Joel Ng
and Mohd Zakry Sa'ed, for taking a great deal of interest in the publication
and for the support in finally getting this book published. It is our sincere
wish and hope that this book will benefit the whole legal and non-legal
working community such as judges, chairmen of the Industrial Court,
legal practitioners, the Federation of Malaysian Manufacturers (FMM), the
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Congress (MTUq, human resource/industrial relations consultants, along
with practitioners, academicians, students and others.
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any suggestion for improvements.
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Chapter
Retrenchment:
An Introduction and an
Overview
INTRODUCTION
It is on the solid basis of security of tenure of employment, which brings
guaranteed regular income that a workman sustains himself, gets married,
brings forth children, is able to give them education, purchase a house, a
vehicle for transportation, looks after his dependants and his aged parents
and looks forward to a secure retirement. Society will crumble, individuals
driven to despair, a family's well being jeopardised, children's schooling
interrupted and indebtedness encouraged when a workman does not enjoy
security in the form of continuity and permanency of employment. Unless a
workman is able to obtain immediate employment elsewhere, even though
on less favourable terms or has recourse to savings, he would not be able to
meet the exigencies of his monthly budgeting in respect of himself and his
family, and schooling children if any: per W Satchithanandhan in Innoprise
Corporation Sdn Bhd, Sabah v Sukumaron Vanugopal, Sabah. 1
The above excerpt highlights the importance of job security in the form of
continuity in employment in an organisation up to the normal retirement
age provided that the performance of the employee remains satisfactory
and that there are no circumstances justifying the termination of the
services. It is trite law that no employer can dismiss, or even contractually
terminate the services of his employee, save and except with just cause
and excuse. Unfortunately the very existence of retrenchment, however,
denies a worker the job security which he expects. Losing one's job due to
redundancy can be a distressing experience that inflicts severe economic
hardship on the affected worker, which can sometimes shatter the life of
the worker as it has both financial repercussions and psychological effects.
The aggrieved worker would be deprived of his major source of income
1 [1993]1 ILR 373 at 377.
